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445 Twelfth Street, SW 
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Re: Paradise Mergersub, Inc., WC Docket No. 04-234 

Submission ofAdditiona1 Information in Accordance with Section 1.65 of 
the Commission‘s Rules 

Dear Secretary Dortch: 

Pursuant to Section 1.65 of the Commission’s rules, in order to update the record 
with regard to the above-captioned granted, but not yet consummated, application for Transfer of 
Control,’ Paradise Mergersub, Inc. (“Paradise Mergersub”) provides an original and four copies 
of the Petition for Declaratory Ruling (“Petition”) which was filed October 6,2004 at the 
Commission. 

The Petition requests a Commission determination pursuant to Section 3 10(b)(4) 
of the Communications Act of 1934, as amended, that Paradise MergerSub may exceed 25 
percent alien investment. Any new alien investment proposed by the Petition would be obtained 
exclusively from passive investors. The Petition does not contemplate any change in control of 
Paradise MergerSub - control will be as set forth in the above-captioned application and 
approved by the Commission on August 15, 2004. Although it is unknown at this time whether 
Paradise MergerSub will in fact exceed 25 percent alien investment, Paradise MergerSub filed its 
Petition to allow it flexibility to do so. 

Streurnlined Domestic Section 214 Application Granted, Public Notice, WC Docket NO. 04-234, 
DA 04-2541 (rel. Aug. 17,2004). 
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Please stamp and return to me the additional copy provided for that purpose. If 
you have any questions regarding this matter, please contact me at (202) 637-2120. 

Very truly yours, 

Karen Brinkmann 
Jeffrey A. Marks 
Thomas A. Allen 

Enclosures 

cc: David Cosson, Counselfor Sandwich Isles Communications, Inc. 
Jeffrey Mayhook, Counsel for Pacific LightNet, Inc. 
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Before the 
FEDERAL COMMUNICATIONS COMMISSION 

W8Sbin@O& DC 20554 

Petition of Paradise MergerSub, Inc. for a Declaratory RuMng Pursuant to 
Section 310@)(4) of the Communications Act of 1934, as amended 

Paradisc Magdub, Inc. (“Paradise MergerSub”) haeby seeks a declaratory 

ruling that the public interest will not be served by prohibiting indirect foreign ownership of a 

common carrier licensee in ex- of the 25 percent benchmark set fortb in Section 31o(b)(4) of 

the Communjcetions Ad of 1934, es amended (the “Act”), whm Paradise MergerSub 

consummates the aquisition of Verizon Hawaii, Inc. (“VverizOn Hawaii”). The proposed ruling 

will permit Paradise MergerSub to increase investment levels of passive foreign investors h m  

25 pacent to as much as 47.20 pcrcart, without in any way affecting control of the day-today 

operations of Paradise MergerSub or Vaizon Hawaii: 

I. BACKGROUND AND SUMMARY 

On May 21,2004, GTE Corporation and Vcrbm HoldCo LLC (“Vvaizon 

HoldCo”) entered into an agreunent of merger (the “Merger Agreement“) with Paradise HoldCo, 

Inc. (“Paradisc HoldCo”) and Paradise MergerSub. GTE Corporation cumntly owns 100 

percent of the stock of Verimn Hawaii and 100 percat of the m c m h h i p  intuest of Vclizon 

HoldCo. Paradise MmgerSub is a holding company wholly-owned by Paradise HoldCo which is 

itself whollyawned by investment funds associated with The Cadyle Group (togetha with its 

affiliates, “Carlyle”). 

Prior to the effective time of the merger. GTE Corporation will hansfer the stock 

of Verizon Hawaii. M incumbent LEC, to Vaizon HddCo. Pursuant to the Merger Agrcanent, 

through a stock transfer of Verimn HoldCo to Paradise Holdco, V&n Holdco will be merged 

with Paradise Mergedub, and Paradise Mergdub will be the sole surviving company and 



succocd to and assume all the rights and obligations of Verimn Hold& (including owning alI of 

the stock of Verizon Hawaii).’ 

The Commission found that the abovedescribed transfa of Control will save the 

public interest, and it granted the petitioner’s applications for consent to transfer control of 

Verizon Hawaii pursuant to Section 31qd) of the Act’ In the process. the Commission 

consented to up to 25 percmt i n d i i  attn’butable foreign ownership in Paradise Mergedub, 

which holds Cgtain common cania radio licenses.) This level of forcign ownership readily 

accommodated the level of forcijp ownership anticipated by the parties at the time of the Section 

3 1 q d )  application. 

However. several charactaistics of the Hawaii Public Utilitiea Commission 

approval process. including unexpected participation by multiple intervenors, an intcnse 

discovery process, und u public h-g schedule announced after thc FCC’s approval of the 

radio licmse transfers, now make it increasingly likelythat Carlyle will need access to ind- 

foreign capital e x d i g  25 pcrcent. This potential increase in the level of foreign investment 

requires a d i n g  under Section 31O(b)(4) of the Act, as foreign investment may be as much as 

47.20 pacent of the aggregate ownaship i n t e  in Paradise M a g d u b .  As is shown below, 

See Attachment A for an organivltiod chart depicting the proposed merger. 

Wireless Telecommunications Burem, Assigmnen! of License Authorization Appliccrtionr. 
Zkomfer of Control of Licensee Applications, De Facto Transfer Lase Appliwtiom and 
S’ctnun MaMgerbtWe Norif&~ons, Action, 0001778004, Public Notice, Rep. No. 1921 
(xi. Aug. 25.2004); Streamlined Domestic Section 214 Application Granted, Public Notice, 
WC Docket No. 04-234, DA 04-2541 at 2 (rcl. Aug. 17,2004) (”Domestic 214 Application 
Grant”); Inferntima/ Authoorizationr Granted, ITC-ASG-20040630-00255 E, Public Notice, 
Rep. No. TEL-00821. DA 04-2520 (rcl. Aug. 12.2004). 

See Application for Assignmen& ofAuthorization and T r m f i r  of Control of Verizon Hawoii, 
Inc,, FCC Wireless Telecommunicatfonr Burecru, File No. 0001778004, Exhibit 1 at 2 (subm. 
Jun. 24,2004) (“Alien limited partnm of the Carlyle Partnrrshps will in no event own m m  
than 25 percent of Trunsfaoc ...”) ( “ O r i g i ~ l  Trmfer Applicution”). 

‘ 

’ 
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the characteristics of the additional fotcign ownership, includii its insulated and passive nature 

and its wide dispersal among hundreds of investors, each with very small shares of the total 

equity, situated overwhelmingly in World Trade Organization ("TO") Member countries, raise 

no public interest conccms unda Section 310@)(4). No change in control will occur as a d t  

of this proposed increase in foreign ownership - all of the conholling parties appzoved by the 

Commission will remain as disclosed and approved, and Paradisc Magersub will continue to be 

owned, conbotled, and managed by U.S. individuals and entities! Further, the anticipated 

foreign ownership raises no competitive con- nor does it raise any national security 

concerns. Thaefore, it would not m e  the public interest to pmhibit the proposed indirect 

foreign ownership of Paradise M a g d u b  in excess of the 25 percat benchmark set forth in 

Section 3 1 0@)(4) of the Act. 

11. OWNERSHIP OF PARADISE MERGERSUB 

As set forth in the OriginaI Tramfer Applicution, Paradisc MergerSub is owned 

and controlled by an investment fund associated with Carlyle, a global private equity firm with 

more than $18 billion unda management across 23 funds. Since its founding in 1987, Carlyle 

has inve-sted in excess of $10.5 billion of equity in more than 300 hausactiop. Carlyle has a 

proven track r e a d  of successful investments in the telecommunications sector and has enabled 

many of the companies in its portfolio to access efficient source of capital over time. Carlyle is 

committed to the success of the local and long-distance businesses that it proposes to a q ~ r e  

from Verizon. 

Paradise Mergdub is a wholly-owned subsidiary of Paradisc HoldCo. Carlyle 

Partner3 IIJ Hawaii, L.P. ("CP I l l  Hawaii") and the affiliated investment partnerships (Carlyle 

' See Or ig i~I  Tramfir Application at Attachment A. 
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Partnas I11 Hawaii A, L.P., Carlyle Hawaii Partners, LP.. and Carlyle Hawaii Partners 11, L.P., 

collectively, the “Carlyle Partnerships”) at closing will collectively hold 100 percent of Paradise 

HoldCo.’ A corporate organization chart is attached hereto as &&gg&$ . Althoughthe 

=act equity ownership to be held by each of the Carlyle Partnerships is not yet f i n a l i  it is 

anticipated that CP I11 Hawaii and, potentially, Carlyle Hawaii Partners 11, L.P., each will have 

greater than 10 pacent equity and voting interests in Paradise Hold&, and that no other entity 

will hold a 10 percent or greater equity and voting interests in Paradise HoldCo. Carlyle Partners 

nI Hawaii A, L.P. and Carlyle Hawaii Parbas, L.P., each will hold ltss than a 10 pacent equity 

and voting interest in Paradise Hold&. 

Each of the Carlyle Partnaships is controlled by TC Group III, L.P., a Delaware 

l i i t e d  partnership, as its sole g e n d  partner. The sole g e n d  partner of TC Group III, L.P. is 

TC Group 111, L.L.C., a Delaware limited liability company. TC Group III, L.P. ais0 has one 

limitedpartner,aU.S.citizca ThesolememberofTCGroupIII,L.L.C.isTCGroup,L.L.C.,a 

Delaware limited liability company. The sole managing member of TC Group. L.L.C. is TCG 

Holdings, L.L.C. CTCG Holdings”).6 

TCG Holdin@ is organized under Delaware law aud it is headquatered in 

Washington, D.C. TCG Holdings is managed by a committee oomprised of three managing 

members, each a citizen of the United State: William E. Conway, Jr., Daniel A. D’Aniello and 

David M. Rubenstein. In addition, thirty individuals (or domestically organized entities owned 

by U.S. citizens) are members (but not managing members) of TCG Holdings and hold equity 

interests in TCG Holdings. Four of thme non-managing members are individuals who are not 

’ Carlyle Partnm 111 Hawaii A, L.P. is also known as CP IIl Coinvcstment, L.P. 
TC Group, L.L.C. is 94. I9 pBcent owned by TCG Holdings. A U.S.-organizad, state 
pension fund owns 5.56 percent of TC Group, L.L.C. The remaining 0.25 percent is owned 
by mother Carlyle affiliate company. 

4 



United States citizens -two are citizens of France, one is a citizen of Australia and one is a 

citizen of Japan (each WTO-member counhies). A11 other members of TCG Holding are US. 

citizens. 

The vast majority of equity in Paradise MagerSub will be raised from over 400 

U.S. and non-U.S. limited partncls of the Carlyle Partnerships, each holding an individually 

insubstantial interest in their respcCtive partne-rships? It is anticipated that only one limited 

partner of the Carlyle Partnmhips. a U.S.-organizsd state pension fund, will hold 8n interest of 5 

pacmt or more in Paradise MagaSub, and fewa than 25 investors will hold interests 

exceeding 1 percent.' In addition, as described below, Paradise MergerSub seek8 the flexibility 

to have additional U.S. and foreign (all WTO) investment which could result in a limited number 

of additional investors with greatex than one permt, but less than 10 gercent investment in 

Paradise MagerSub. Regardless, the average limited p a w  will ultimately hold an interest in 

Paradise MergerSub of less than 0.25 percent. 

All of these limited partners, including foreign limited partners, are insulated from 

the day-today managemmt of the partnerships. The limited parh-~ers all are insulated in 

accordance with Commission insulation criteria, and thus have no authority regarding the day-to- 

day managemmt of Paradise Mergersub, and hence of Verizun Hawaii? No limited partner 

' 
* 

A description of the holdings of individual investors is set forth in Attachment D. 

This U.S.-organized, state -ion fund will hold a voting intatst of between 7.73 and 9.43 
percent in Paradise MergerSub. Depending on the final mix of investors. then is a 
possibility that a second U.S.-organized pension fund will hold up to a 5.16 pacent qui&' 
intenst in Paradise MagerSub. 
Cotporare Ownership Reporting andDirclosurc by Broadcastr Licemees, 58 Rad. Reg. 2d (P 
& F) 604,127 (1985); recon. 1 FCC Rcd 802 (1986). Although these criteria were 
developed in the context of media multiple ownership des, they have been applied in the 
context of transfers of control of telccommUnications Carriers. See, e.g., Application ofX0 
Communications, Inc. for Consenl lo ' h n @ r  Control, 17 FCC Rcd 19212, n. 66 (2002) 



may, among other limitations, "become actively involved, directly or indirectly, in the 

management or operation of any F.C.C. Regulated Entity or any media businesses in which the 

Partnership holds an Investment."10 

Similarly, the limited liability company agreement of TCG Holdings explicitly 

vests full "power and authority to manage, dinct and control the Company" in its managing 

committee which is made up of the thrw managing members named above, all U.S. citizens. As 

already mentioned, four of the 30 non-managing members in TCG Holdings are non-U.S. 

individuals all &om WTO Member countries. These non-managing members hold very small 

individual investments, which aggregate to less than 2.20 percent in TCG Holdings, and similar 

to the limited partners of the Carlyle Partnerships, they have no control over the day-to-day 

operation of TCG Holdings. Therefore, the indirect foreign investment in Paradise MergerSub 

will be insulated, passive, and diffuse. 

As discussed below, Paradise MergerSub requests a declaratory d i n g  that the 

public interest would not be served by prohibiting up to and including 45 percent indirect 

investment (calculated under the Commission's equity test) and 47.20 percent indirect foreign 

investment (calculated under the Commission's "voting" test)" of Paradise MergerSub by the 

Carlyle Partnerships, including up to approximately 2.20 percent ownership by entities with their 

principal place of business in non-"TO Member countries or individuals who are citizens of 

non-WTO Member countries. Paradise MergerSub also requests that such a ruling include the 

("XO Ordw"). The insulating language contained in the limited partnership agreement of 
each of the Carlyle Pattnaships is set forth in Attachment B. 

lo Id. 
I '  As stated, all foreign ownership in Paradise Mergersub will be passive. The word "voting" 

is used only to describe the Commission's method of using "multipliers" to calculate 
ownership interest, based on the language of the statute, 47 U.S.C. 0 310@)(4). See 
Attachment D. Section B. 



flexibility for any individual U.S. or WTO investor to hold up to approximately 9.59 percent 

ownership in Paradise MagerSub (total non-WTO ownership will not exceed an aggregate 2.20 

percent). Thereby, grant of the proposed declaratory ruling will permit Paradise MergerSub to 

raise capital from the investors described herein. 

111. THE PROPOSED T W S A C l 7 O N  SERVES THE PUBLIC INTEREST 

At the closing of the proposed transaction, Paradise MergerSub will wholly-own 

Verizon Hawaii, a common carrier liccnsee.’2 As stated above-, the Commission already found 

this transfer of control to be in the public interest. For the reasons stated below, the Commission 

should find the public interest will not be served by disallowance of the tmnsach ‘on or the 

revocation of Verizon Hawaii’s Title III common carrier licenses merely because of an increase 

in foreign investment fmm 25 to at most 47.20 pacent. All of the foreign investors are passive, 

non-controlling investors and will not thaten either competition or national security interests. 

A. Foreign Interests In Paradise MergerSub Are Passive And Insubstantial 

Section 310@)(4) of the Act sets a 25 percent threshold for indirect, attributable 

investment by foreign individuals and corporations in US. common carrier radio licensees.” 

Before such ownership may surpass tbe 25 pacent tbreahold, the Commission must determine 

j2 Affeaed Title 111 licenses are oommon carrier microwave Jiccascs and rural radiotelephone 
licenses used in Vcrizon Hawaii’s operations. See Attachment C. 

aeronautical fixed radio station liccnse shall be granted to or held by ... (4) any corporation 
directly or indirectly ~ntrol led  by any otha corporation of which more than onefourth of 
the capital stock is owned of record or voted by aliens, their representatives, or by a foreign 
government, or representative thereof, or by any COLporaton organized under the laws of a 
foreign country, if the Commission fmds that the public interest would be served by the 
refusal or revocation of such license.“ By its terms, Section 310@)(4) applies to Verizon 
Hawaii’s Title 111 (radio) common cam‘er licenses, but not to its Section 214 authorizations, 
nor to any of its private radio licenses. 

l 3  Section 3 10@)(4) provides, ‘Wo broadcast or common canier or amnautical en route or 

7 



whether the "public interest will be served by the refusal or revocation of sucb licmse."" The 

calculation of foreign ownership for purposes of Section 3 1 O(bX4) is a two-pronged analysis 

requiring the calculation of the percentage indirect ownership of the potential foreign investors 

using the Commission's equity and "voting" interest tests." Additionally, in the Foreign 

Parridpation Order, the Commission found that the public interest is s a v e d  by permitting open 

investment in U.S. telecommunications wmpanies by entities from WTO Member countries.16 

Therefore, a key component of this analysis is whether the foreign investors have their "home 

markets" in WTO or non-WTO Member counhies. 

For determining the "home market" of an entity, the Commission uses its five 

factor 'principal place of business" test. These factors include: (i) place of incorporation, (ii) 

nationality of investment principals, officers, and duectors, (iii)  count^^ in which its world 

headqmm is located, (iv) country in which the majority of its tangible property is located, and 

(v) country from which it derives the greatest s a l s  and revenues from its opexations." The 

I' Id. See also Rules and Policies on Foreign Participation in the V.S. Telecommunications 
Market, Report and Order on Reconsideration, 12 FCC Rcd 23891 (rel. Nov. 26, 1997) 
("Foreign Participation Order"). 

Is XO Order at 19218 (1 17). 

I6 Foreign Participation Order at 23940. See also I n  the Matter of Bell Atlantic New Zealand 
Holdings, Inc.. Transferor, and Pac@c Telewm Inc.. Transfwee, Applications for Consent to 
Transfer Control of a Submarine Cable Landing License, International Domestic Section 214 
Authorizations, a Cellukw Radiotelephone License, Common Carrier and Non-Common 
Carrier Satellite Earth Station Licema, and a Petition for Declaratoty Ruling Pursuant to 
Section 310@)(4) oJthe Commmkatiom Act, Order and AuthoriZation. 18 FCC Rcd 23140, 
23151-23152 (1 23) (rcl. Nov. 6, 2003) ("Pacific Telecom Order") ("In the Foreign 
Participation Order, the Commission concluded that the public interest would be served by 
permitting greater investment by individuals or entities h m  World Trade Orgaoization 
("WTO") Member countries in U.S. common carrier and amnautical fixed and en route 
licenses."). 

For Consent to Transfir of Control and Assignment ofLicenses and Authorizations, 
Memorandm Opinion and Order, FCC 00-53,117 (rcl. Fcb. 15,2000). 

l7 In re Applications of VoiceStream Wireless Corporation or Omnipoint Corporation. et al, 

a 



Commission balances these factors to reach its "home market" determination. A detailed 

description of the ownmhip of Paradise MergerSub is attached hereto as Attachment D. 

The following sections summarize the alien ownership of Paradise Mergdub 

calculated under the Commission's equity and ''voting'' interest analyses. 

1. 

As already discussed, pursuant to the proposed tmmd~ 'on, Verizon Hawaii will 

Ownmhiu Under The Commission's Eauitv Calculation 

be wholly owned by Paradise MergerSub, which is wholly owned by Paradisc HoldCo. Paradise 

HoldCo is wholly owned by the four Carlyle Partnerships. TC h u p  nI, L.P. is the g e n d  

partner of the Carlyle Partnerships, but it has only a negligible equity interest in tach of the 

pa~~ersh ips  (at most 0.10 percent), and hence contriiutes a negligible amount to the attributable 

alien equity interest in P d s e  MergerSub (at most 0.0022 percent)." Therefore, the Carlyle 

Partnerships contribute approximately 100 percent of the attributable alien equity interest in 

Paradise Mergdub. 

8 

Application of the "home market" test to the Carlyle Partnerships indicates that 

each of these entities has its principal place of business in the U.S., or alternatively, that the 

Carlyle Partnerships are entitled to application of the Commission's WTO standards. Each of 

the Carlyle Partnmhips is a limited partnership formed under Delaware law. With respect to the 

"investment principals, officas, and directors" of the Carlyle Partnerships, these entities are each 

ultimately controlled by TCG Holdings. TCG Holdings is organized under Delaware law and is 

hdquartered in Washington, D.C. TCG Holdings is managed by a committee comprised of 

I' As discussed in Attachm ent Q this negligible contribution of attributable alien equity interest 
in Paradise Mergdub is rounded down to 0 percent for purposes of this analysis, without 
any loss of analytical force. Therefore, this analysis assumes that 100 percent of Paradise 
MergerSub's indirect foreign ownership is derived through the Carlyle Partnerships. 

9 



three managing members, each a citizen of the United States: William E. Conway, Jr., Daniel A. 

D’Aniello and David M. Rubenstein.” 

The limited partners of the Carlyle Partnerships are either domestic individuals 

and entities or else individuals residing or entities organized in WTO Member countries, with 

very minor exceptions. The following table sets forth the expected ownership of the Carlyle 

Partnerships: 

Carlyle Partncn I11 Hawaii, L.P. 

Carlyle Hawaii Partnm, L.P. 

Carlyle Partnen 111 Hawaii A, L.P. 

Carlyle Hawaii Partners 11, L.P. 

Total OwnershiD in 
Paradise MernerSub: 

54.06% Io 96.50% 55.61% 42.11% 2.28% 

O%to7.14% 100% 0% 0% 

2% to 5.40% 95.46% 4.46% 0.08% 

0% Io 35.71% 0% IO 100% 0% to 100% 0% 

22.90%t0 1.24%to 2.20% 55% 10 
75.76% 43.76% 100% 

As set forth above, the U.S. domestic limited partners of CP I11 Hawaii, Carlyle 

Partners Hawaii, L.P., and Carlyle Partners 111 Hawaii A, L.P. each hold a majority ownership 

interest in their respective partnerships. Only Carlyle Partners Hawaii 11, L.P. could potentially 

be majority owned by foreign limited partners, with any and all foreign investment exclusively 

l 9  In addition, thirty individuals (or domestically organized entities owned by U.S. citizens) are 
members (but not managing members) of TCG Holdings and hold equity interests in TCG 
Holdings. As noted above and in the Original Transfer Applicalion, four of the individual 
non-managing members of TCG Holdings are not United States citizens - two are citizens of 
France, one is a citizen of Australia and one is a citizen of Japan (each WTO-member 
countries). All other members of TCG Holdings are U.S. citizens. The members of TCG 
Holdings that are not U S .  citizens hold, in the aggregate, less than 2.20 percent of the equity 
interest of TCG Holdings. See Original Transfer Application at n.5. 
This assumes that TC Group I l l ,  L.P. holds a negligible interest of approximately 0.0022 
percent. 

*’ 
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f b m  passive, insulated limited partners organized in WTO Member countries?' But that entity 

will not, in any event, hold more than a 35.71 percent indirect intemt in Paradise MergerSub. 

Moreover, depending on the response from the equity markets, Paradise MngerSub may not 

require any investment from Carlyle P a h m  Hawaii 11, L.P. at all (i.e., zero percmt ownership). 

Therefore, the "investment principals, officers, and directors" of the Carlyle 

Partnerships are overwhelmingly domestic individuals or entities, or entities based in WTO 

Member countries. As for the ranaining elements of the 'home &et" test, each of the Carlyle 

Partnerships is organized under Delaware law and headquattered in the U.S. The partnerships 

have no tangible property. Finally, the vast majority of p a r t n d p  revenues will be daived 

through the Carlyle Partnerships' investment in Paradise MergerSub. 

In sum, these factors indicate that the Carlyle Partnerships should be viewed as 

domestic entities or, in the case of one minority investor partnership, a US. controlled entity 

with potentially a majority of equity owned by WTO Member country investors. Paradise 

MergerSub respedidly submits that under the 'home market" test, the Carlyle ParInerships are 

U.S. entities. Paradise MergerSub should be deemed U.S.-owned and controlled. 

If the Commission imputes to the Carlyle Partnerships the alien ownership of their 

respective limited partners, then these entities contribute, conservatively speakin& up to 45 

percent attributable alien equity ownership to Paradise Mergersub. The overwhelming majority 

of this foreign ownership will be based in WTO Member countries, with a maximum 

approximately 2.20 percent of the total domestic and foreign equity ownership based in non- 

WTO Member countries. Therefore, Paradise MergerSub will be nearly 98 percent owned by 

individuals and entities based in the U.S. or in WTO Member countries. 

See Attachment D. 



2. 

The attributable alien interest of Paradise MergerSub under the Commission's 

Ownmhi~ Under The Commission's "Voting" Interest Calculation 

%oting" interest test is slightly greater than its attributable alien equity interest described above. 

Whereas the alien equity interest attributable to Paradise MergcrSub through TC Group 111, L.P. 

and its ultimate parent, TCG Holdings, is negligible, TC Group Ill, L.P.'s contribution to 

Paradise Mergersub's alien Yoting" interest is non-negligible. Hence, although no foreign 

investor adually has a "vote" regarding the day-to-day operations of Paradise MexgerSub, 

potential foreign ownership under the Commission's voting interest calculation (47.20 percent) is 

2.20 percent higher than under the equity interest calculation (45 percart). 

-s. Where the l i i t e d  partners of a partnership are insulated in 

accordance with Commission insulation criteria and have no authority regarding the day-today 

management of their partnership, the Commission has found that the alien voting interest 

attributable to such partners is the same as the.alien equity interest attributable to such partners.* 

The limited partners of the Carlyle Partnerships fit squarely in this category - all are insulated in 

accordance with Commission insulation criteria, and have no authority over the day-today 

management of their partnmhips, nor over Paradise MergerSub or ita operation of V-n 

Hawaiia Therefore, the aggregate alien "voting" interest attributable to Paradise MQgerSub 

through the Carlyle Partnerships is at most 45 percent, with approximately 2.20 percsnt based in 

non-WTO Member countries. 

TCG Holdines. As the general partner of the Carlyle Partnaship~, TC Group 111, 

L.P. controls the Carlyle Partnerships. Applying the Commission's  le^ for the attribution of 

'toting" interests to TC Group 111, L.P. and its parent entities leads to the conclusion that TCG 
~ 

* XO Order at 19223-19224 (1 261, n.71. 
'' Supra note 7. 



Holdings, the ultimate parent of TC Group 111, L.P., has a 100 percent attributable voting interest 

in Paradise Mergersub, less than 2.20 percent of which is attributable to foreign investment. 

As previously noted, TCG Holdings is managed by a committee comprised of 

three managing members, each a citizen of the United States. Of the remaining thirty non- 

managing members, there are four non-managing members based outside the United States, each 

an individual citizen of a WTO Member country (two are citizens of France. one is a citizen of 

Australia and one is a citizen of Japan). All otha members of TCG Holdings are U.S. citizens. 

These. four non-managing members of TCG Holdings hold, in the aggregate, less 

than 2.20 percent of the equity interest of TCG Holdings, and they have no control over the day- 

today operations of TCG Holdings. Therefore, the alien "votinf intmst attributable to 

Paradise MergerSub h o r n  these non-managing members is at most 2.20 percent and this entire 

interest is attributable to citizens of W O  Member countries. 

Adding this contribution to the contribution attributable through the Carlyle 

Partnerships yields a maximum attributable alien interest in Paradise MergerSub of 47.20 percent 

under the Commission's "voting" interest test. Less than 2.20 paccnt is held by individuals or 

entities based in non-"TO Member countries. The remaining 97.80 pacent is held by U.S. or 

W O  investors. 

B. Paradise Mergersub Is Entitled To The Strong Presumption That Its 
I n d W  Foreign Ownership Doea Not Raise Competitive Concern8 And Is In 
the Public Intereat 

In the Foreign Parricipafion Order, the Commission found that the public interest 

is served by permitting open investment in U.S. telecommunications companies by entities h m  

WTO Member countris.'' The Commission adopted a rebuttable presumption that "competitive 

'' Supra note 13. 
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concerns are not raised by.. .indirect ownership by entities fkm WTOh4vlanbas of common 

carrier.. .licensees under Section 3 10@)(4) of the Act.'a5 Paradise MagerSub is entitled to the 

WTO presumption. 

To apply the rebuttable presumption, the Commission must find either that the 

relevant entities, those contributing to the attributable alien equity or "voting" interests in 

Paradise MergerSub, have their principal place of business in a WTO Member country, or that 

the policies set forth in the Foreign Parricipation Order justify application of the WTO 

~tandard.2~ For either determination, the Commission utilizes the fivepart "home market" test, 

balancing the relevant factors to reach its conclusion regarding the applicability of the rebuttable 

presumption. 

As already discussed, the vast majority ofparadise MergerSub's attributable alien 

ownership interests are held by individuals or entities based in WTO Member countries. At 

most, 43.76 percent of the 45 percent total equity interest in Paradise MergerSub will be fmm 

investors based in WTO Member countries, while up to 45.96 percent of the total 47.20 percent 

"voting" interest will be similarly based in WTO Member countries. In other words, up to 97 

percent of foreign ownkship in Paradise Mergersub, both equity and "voting", wil l  be WTO. 

Moreover, the Carlyle Partnerships are either U.S. domestic entities or are entifled to the WTO 

Foreign Participation Order at 23913. 

26 Id. at 23941 (citing Market EnOy and Reguhtion of Foreign-Afiliated Enfitirs, Report and 
Order, 11 FCC Rcd 3873,3951 (1995)). See also, In the Matter of Global Crossing Lrd. and 
Frontier Corporation, Applications for Transfer of Control Pursuant to Sections 214 and 
310(d) of the Communications Act, 0s amended, Memorandum Opinion and orda, 14 FCC 
Rcd 15911,15919~17)(reI.Sept.21,1999)(app1yingthe'~omemark~"testtoGlobal 
Crossing and balancing the five factors to determine that the policies adopted in the Foreign 
Participation Order were best s w c d  by applying the CommMon's WTO standard to 
Global crossing's indirect ownership of common carrier licensees) ("Global Craving 
Ordw"). 
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standard?? Thereby, in accordance with Commission precedent, Paradise MergerSub is entitled 

to the rebuttable presumption that its attributable, indirect foreign investment raises no 

competitive concerns and serves the public interest. 

The applicability of the rebuttable presumption is not affected by attributable 

alien ownership held by entities organized in non-wTO Member countries. Only approximately 

2.20 pacent of the equity indinaly attributable to Paradise Mergersub will come fhnn alien 

investors organized in non-WTO countries and no single investor from a non-WTO counhy will 

contriiute more than 0.70 percent of that amount. The Commission will deny an application 

only if the non-WTO Member based foreign investment excecds 25 percent and the non-WTO 

Member coun&ies fail the Commission's effective competitive opportunities test, unless other 

public interest considerations prevail?' In the present case, since aggregate foreign equity and 

"voting" interests held by entities h m  non-WTO Member countries is approximately 2.20 

percent, well below the 25 p-t threshold, this ownemhip does not factor into the 

Commission's analysis regarding the rebuttable presumption. 

This conclusion is consistent the Commission's recent order approving the 

assignment of catah dual-use non-common carrier and common carrier space station 

authorizations fium Lord Satellite to Intelsat North A m c r i ~ a . ~  In thehrelsat Order, non-WTO 

based foreign investon held indiirecf attributable ownership interests accounting for 

'' See Global Crossing Order at I591 9 (7 17). See also Section 1II.A.1. 

Foreign Participation Order at 23946. 

Corporation (Debtor-in-Possession). Assignors and Intelsat North Amenca. LLC, Assignee, 
Applications for Consent to Assignmen@ of Space Station Authorizations and Petition for 
Declaratory Ruling Under Section 310&)(4) of the Communications Act of 1934, (IS 

Amended, Order and Authorization, 19 FCC Rcd 2404,2408,2432 (a 9.10.71) (rel. Feb. 
11,2004) (the "Intekat Order"). 

l9 In the Matier ofbra1  Satellite, Inc. (Debtor-in-Possession) and bra1 Spacecorn 

I5  



approximately 6 percent of the equity and voting interests of the common carrier licensees.M 

The Commission disregarded this foreign ownesship in performing its public intarst analysis 

since it was far below tbe 25 percent threshold for non-WTO based foreign ownership set forth 

in the Foreign ParticiptSon Order?’ 

Similarly, the approximately 2.20 percent foreign ownership held by entities 

based in non-WTO countries in this case should have no influence on the Commission’s 

application of the rebuttable presumption regarding WTO-based foreign investment. That no 

single alien investor from a non-WTO Member country holds more than 0.70 percent of the 

equity makes this analysis simple for the Commission. Such insubstantial passive investments 

will have no effect on the licensee's operations or competition. 
I 

C. Commission Preeedent Demonstrates That This Petition Ralra No Novel 
Issues Of Fact Or Law 

Paradise Mergedub is entitled to the presumption that its 47.20 percent indirsct 

foreign ownership raises no competitive concerns and is consistent with the public interest. AS 

discussed below, Commission precedent confirms that this Petition raises no novel issues of fact 

or law, and should be granted without delay. 

1 .  The Commission Has Amroved Uu To 100 Percent Indirect. Foreim 
Ownershi0 

The Commission has set no limit on the amount of aggregate indirect foreign 

ownership it will approve for purposes of Section 310@)(4). In fact, the Commission has 

approved 100 percent indirect foreign ownership of common Carrier licensees on several 

3o Id. at 2415, n.81. 
3’ Id. at 2415-2416 (1 25) (“Intelsat North Ame-rica also v e n t s  that the collective foreign 

equity and voting interests held by entities from countries that are non-WTO Members is still 
well below the 25 percent threshold established by the Foreign Paflicipafion Order for non- 
WTO Member investment in U.S. wmmon carrier radio licensees.’?. 
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occasions. Most recently, in the Pacific Telecom Order, the Commission approved 100 percent 

indircct foreign ownership of GTE Pacific Inc., both equity and voting interests, by a holding 

company with its principal place of busine-ss in the Philippines, a WTO Member country?* The 

Commission gave this approval in spite of the fact that the equity and voting interests were 

highly concentrated in just two foreign individuals.” Other recent 

approved significantly higher percentages of indiract foreign ownership than contemplated 

herein include the acquisition of Comsat Mobile Communications by Telcnor Satellite (79 

percent indirect foreign ownership by the Kingdom of Norway) sad the acquisition of 

VoiceStream and Powertel by Deusche Telecom AG (77 percent indirect foreign ownmhip, 

including 45 by the German government).” Each of these cases involved foreign control of a 

Commission licensee, not mere passive investment 

where the Commission 

Given such precedent, the 47.20 percent indirect foreign investment in Paradise 

MergerSub is by no means extraordinary. The proposed foreign ownership interests in Paradise 

MagerSub are passive investments. Additionally, the interests are widely-held by hundreds of 

investors. If the rebuttable presumption in favor of grant applies at the 100 percent foreign 

owncrship (and control) level, it certainly should apply to the 47 percent passive, indirect foreign 

investment in Paradise MergerSub. 

32 Pacific Telecom Order at 23153 (7 28). 
33 Id. 
l4 See Lockheed Martin Global Telecommunications, et al, Applicationslsjor Assignment of 

Section 214 Authorizations, Private Land Mobile Radio Licenses, Experimental Licensts 
and Earth Station Licenses and Petition for Declaratory Ruling Pursuant to Section 
3IO(b)(4) of the Communications Act, FCC 01-369 at a 36 (rel. Dec. 18,2001); Applications 
of VoiceStream Wireless Corporation. Powertel, Inc., Transferors, and Deutsche Telekom 
AG (“DT). Transfiree, for Consent to Transfer Control of Licenses and Authorizations 
Pursuant to Sections 214 and 3IO(d) of the Communications Act and Petition for 
Declaratory Ruling Pursuant to Section 310 of the Communications Act, et al, 16 FCC Rcd 
9779,9810,9845 (fl48,49,125) (rel. Apr. 27,2001). 
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2. The Commission Has Amroved Similar Increases Of Indirect Foreien 

As discussed above, the Commission already has approved Carlyle’s acquisition 

of Paradise MergerSub. The fact that Paradise MergerSub has filed this Petition to increase its 

foreign invesbnent (all passive) h o r n  25 to 47.20 pacent is unremarkable. The SES Americom 

line of decisions featured a similar increase in indirect foreign ownership following on the heels 

of a Commission order approving indirect foreign ownership e x d i g  the 25 percent threshold. 

In the initial SES Americom order (the “Initial SES Americom Order”), the Commission 

approved an aggregate alien equity interest of 29.27 percmt and alien voting interest of 43.43 

percent to be held by foreign investors with their principal places of business in WTO Member 

countries?s Due in part to changes in the financing of the proposed transaction and in part to 

further disclosures regarding certain shareholders, the petitioners asked that the Commission 

approve aggregate 50.1 1 percent equity and 62.90 percent voting interests to be held by the 

foreign investors.)6 The Commission approved these additions of approximately 20 percent 

foreign ownership based on the lack of any risk to competition, evidenced in large part by the 

wide dispersal of equity, and small percentage amount (less than 3 percent) of each individual 

foreign investor’s interest.)’ 

’’ See Application of General Electric Capital Cotporaiion. Damfimrs, andSES Global, Sd , 
Transferees, for Consent to Transfer Control 0fLiceme-v and Authorizations Pursuant to 
Sections 214(a) and 310(d) of the Communications Act and Petition for Declaratory Ruling 
Pursuant to Seciion 310(b)(4) of the Communicaliom Act, Order and Authorimtiob DA 01- 
2100142 (rel. Oct. 2,2001). 

” Application of General Electric Capital Corporation, Tkansfrors, and SES Global, S.A., 
Transferees. for Consent to Transfir Control of Licenses anddduthorizations Pursuant to 
Sections 214(a) and 310(d) of the Communications Act and Petition for Declaratory Ruling 
Pursuant IO Section 310(b)(4) of the Communications Act, Supplemental order, DA 01 -2482 
ai W 4-5 (rel. Oct. 26,2001) (“SES Americom Supplemental Order”). 

’’ ~d at p112, IO. 
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The present case similarly represents an addition of roughly 20 percent in the 

anticipated indirect foreign ownership of Paradise MergerSub. However, the aggregate foreign 

ownership of Paradise Mergersub is at most 47.20 percent, substantially below the levels of 

aggregate foreign ownership at stake in the SES Americom decisions. As was the case in the 

SES Americom decisions. Paradise MergerSub is entitled to the strong presumption that its 

proposed indirect foreign ownership in Paradise MergerSub raises no competitive concerns." 

3. J t c a l  
Exchange Caniers I"ILECs7 Bv Foreim Entitiea 

The status of Verizon Hawaii as the ILEC in the State of Hawaii does not alter the 

applicability of the rebuttable presumption that grant of this Petition would serve the public 

interest. In at least two recmt cases, the Commission has approved the ownership of an ILEC by 

foreign entities whose aggregate ownership interests vastly exceeded the levels of foreign 

ownership that Paradise MergerSub proposes. For instance, the Pacific Telecom Order approved 

100 percent indirect, controlling foreign ownership of the ILEC for the Commonwealth of the 

Northern Mariana Island~."~ The Commission saw no threat to competition especially since 

Pacific Telecom did not compete with the ILEC, there was 110 evidence that local competition 

would decrease, and local service would continue without interruption." 

The Commission considered similar factors in its 1999 approval of Global 

crossing's acquisition of Frontier Corporation, including the transfer of control of certain of 

Frontier's common &er licensee subsidiaries to Global Crossing!' At the time, Frontier 

'' ~d. aty8. 
j 9  Pacific Telecom Order at 24142-24143 (q 3). 

" Id. at 23154-23155 (731). 
" Global Crossing Order at 15917 (7 13). 
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provided incumbent local exchange service3 in 13 states?* The Commission determined that the 

proposed transaction posed no threat to competition through the application of its rebuttable 

presumption for indkct  foreign investment based in “TO Member countries. There was no 

evidence to rebut this presumption of no competitive harm, a conclusion which the Commission 

juxtaposed with its analysis of potential competitive concerns with rcspect to domestic and 

international service: Global Crossing did not compete in Frontier’s domestic markets, the 

parties did not intend to enter as competitors each other’s markets, and they were not potential 

competitors in each other’s mhets.“ Hence, there was no risk of loss of “any significant 

potential market participants in their respective market sectors.’* 

Similarly, in the present case, Verizon Hawaii’s ILEC status raises no competitive 

concerns. Again, the foreign ownership in Paradise Mergersub will be widely dispersed and 

passive. Neither Paradise MergerSub nor the Carlyle Partnerships intended to enter the 

Hawaiian local exchange services market separately h m  the proposed transaction, nor were 

they a potential market entrant prior the proposal of this transaction. Paradise MergerSub, 

through Verizon Hawaii, will continue to offer local exchange service in Hawaii with no 

interruption in service!’ None of the foreign investors in the Cadyle Partnerships is a 

competitor of Verizon Hawaii nor do any of these investors have the ability to affecl the day-to- 

day opaations of Verizon Hawaii (or Paradise MergerSub). 

D. There Is No Evidence To Rebut The Strong Presumption That The Proposed 
Transaction Serves The PubUc Interest 

a Id. at 15912 (7 2). 

43 Id. at 15920 (1 17-18). 
Id. at 15920-15921 (1 19). 
See Domeslic Section 214 Application Grant at 2. 4s 
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Under Commission precedent, the only way to rebut the strong presumption that 

the proposed transaction serves the public interest is for there to be evidence that there is a “very 

high risk to competition in the U.S.” where the Commission’s “safeguards and conditions would 

be ineffective.’* Such evidence will exist only in “the exceptional case.’A7 As the discussion 

above illustrates, this is not “the exceptional case.” 

The proposed transaction poses no risk to competition. As already noted, equity 

ownership of Paradise MergerSub will be widely-dispersed among over 400 domestic and 

foreign limited partners. These investors will hold passive investments, insulated in accOrdance 

with Commission insulation criteria, and hence alien limited partners will have no authority 

regardiig the day-to-day management of Paradise MergerSub. None of these investors is a 

foreign dominant carrier. There is no risk of foreign dominant carriers gaining competitive 

advantage on any U.S. route, and there is no risk of U.S. carriers being disadvantaged on any 

route. 

There also is no danger of losing a potential competitor in the relevant markets. 

Paradise MergerSub nwer intended lo enter the Hawaiian telecommunications market other than 

through the proposed transaction. It was not a potential enbant into such market prior to the 

proposed transaction. Further, Paradise MergerSub, through VerizOn Hawaii, will continue to 

offer local exchange service in Hawaii with no intenuption in service. 

Paradise MqgerSub is owned by a private equity fum with extremely limited 

interests in the telecommunications industry, none of which provides services in the State of 

46 Foreign Parficipadon Order at 23913-23914. 

‘ I  Id. 
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Hawaii:’ Therefore, the planned merger will not increase concenhation in any market for 

telecommunications services. There is no evidence to rebut the presumption that the proposed 

transaction raises no competitive concam. 

As the Commission has alrcady found, the proposed bmsaction will serve the 

public interest. Through Verizon Hawaii, Paradise MergerSub will continue providing service 

with all of the property, rights, privileges, powers and lianchises that Verizon Hawaii held in 

Hawaii to provide local exchange and exchange access service prior to tbe -fer. The planned 

transfer of control will have no known immediate or substantial adverse effect on the service 

provided to customers in Hawaii. 

Moreover, this increase in passive foreign ownership docs not present national 

seauity concerns. The Commission already conferred with the Executive Branch regding  the 

‘* Paradise MergerSub is affiliated with WCI Cable, Inc. (“WCI”), an FCC licensee that owns 
and operates a submarine fiber-optic cable kmnecting Alaska with the continental U.S. as 
well as certain terrestrial facilities in Alaska, all of which it operates on a non-common- 
carrier basis. WCI does not have any facilities in Hawaii. Paradise MergerSub’s affiliation 
with WCI stems from TC Group, L.L.C., which is the 100 percent indiroa owner of the 
general partner of Carlyle Venture Partners 11, L.P. and its parallel investment partnership, 
which in turn collectively hold an 85 percent equity interest in WCI. Paradise MergerSub 
and its affiliates are not domestic telecommunications providers. WCI is not a 
‘Yelecommunicationa carrid’ as defined in the Act (47 U.S.C. 8 153(44)) because WCI 
provides its services on a non-common carrier basis. See Alaska Norrhstar Communications, 
L.L. C. Transferor, and WCI Cable, Inc. Trmferee; Application for Moda@cation of 
Submarine Cable Landing Licenses, 12 FCC Rcd 20330, fl2-3 (1997) (describing WCI’s 
facilities as non-common carrier). Additionally, the Commission recently consented to 
transfer of control of PanAmSat Licensee Corp. (a non-common carrier Title III licensee) to 
Carlyle Partners 111 Telecommunications, L.P. In re Applications ofthe News Corporation 
Limited and the DIRECTV Group, Inc. (Transfiron) and Constellaiion. LLC, Carlyle 
PanAmSat I .  LLC. Carlyle PanAmSat II. LLC PEP PAS, LLC and PEOP PAS, LLC 
(Tramferee) for Authoriw ro Transfer Control ofPanAmSat Licensee Cop. ,  Public Notice, 
IB Docket No. 04-209, DA 04-2509 (rel. Aug. 11,2004) (the “PanAmSat Consent”). 
Further, on June 21,2004, Carlyle announced that Carlyle affiliates entered an agreement to 
acquire a 60 percent intenst in DDI Pocket, a provider of wirelcss voice and data services in 
Japan and roaming agreements in Taiwan and Thailand, with closing of the transaction 
anticipated in the fourth quarter 2004. 



national security implications of the proposed transaction and the Executive Branch did not ask 

the Commission to remove it from streamlined processing. Moreover, the Commission and the 

Executive Branch have already considered the national security implications of CP n l  

investments.” Paradise MergerSub is certain that the proposed bsnsaction raises no national 

security concems, and the proposed increase of passive foreign investment will have no impact 

on this analysis. Paradise MergerSuh will l l l y  cooperate with the Commission and various 

executive agencies to resolve any potential national security issues. 

Carlyle is committed to the success of the businesses that it proposes to squire 

from V&on. Carlyle has a proven track record of successful investments in the 

telecommunications sector and has enabled many of the companies in its portfolio to access 

efficient sources of capital OVR time. Carlyle will use its financial, managerial, and industry 

expertise to ensure continued success in providing high quality telecommunications services to 

the residents of Hawaii. Thus, the proposed transaction is in the public interest, a fact which the 

Commission has recognized and t h t  increased, passive foreign investment does not change.% 

IV. REQUESTED RELIEF 

Paradise MergerSub requests a declaratory ruling that the public interest would 

not be served by prohibiting up to (and including) 45 percent indiract foreign equity and 47.20 

percent indirect foreign “voting” ownership of Paradise Mergersub by the Carlyle Partnerships, 

including up to approximately 2.20 percent ownership by entities with their principal place of 

business in non-WTO Member counbies or individuals who are citizms of non-WTO Member 

countries. Paradise MergerSub also requests that such a ruling include the flexibility for m y  

‘’ See PunArnSut Conrent at 1, n. 1 (“Moreover, we received no comment from the 
Executive Branch after advising it ofthe Applications.”). 
5o Domestic 214 AppIlcarion Grant at 1. 



individual US. or WTO investor to hold up to approximately 9.99 percent ownership in Paradise 

MergerSub (total non-"TO ownership will not exceed an aggregate 2.20 pcroent). Additionally, 

Paradise Msrge-rSub requests any further relief that the Commission deems reasonable and 

appropriate under these cimunStan ces. 

V. CONCLUSION 

The Commission has already found that the proposed transaction will serve the 

public interest. The passive and widelydispersed nature of the foreign investmeat, with its 

overwhelming origin in " T O  Member countries, raises no concerns that should alter this 

conclusion. Paradise MergerSub is entitIed to the strong presumption that the increased foreign 

investment will serve the public interest, and there is no evidence to rebut this pmumption. 

Therefore, Paradise MergerSub respectfully requests that the Commission issue a declaratory 

ruling that the public interest will not be served by prohibiting indim.3 foreign ownership of 

Paradise MergerSub in excess of the 25 percent benchmark set forth in Section 3 10@)(4). 
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DECLARATION OF JEFFREY W. FERGUSON 

Declarant, under penalty of perjury, hereby states as follows: 

1. 

2. 

I, Jetsey W. Fergunon, am General Counsel for The Carlyle Group. 

I have read the foregoing Petition of Paradise McrgerSub. Inc. for a 
Declaratory Ruling Pursuant to Section 310@)(4) of the Conununiatiox~~ Act of 1934, as 
Amended, and I have howledge of the mattera set forth therein. The facts contained in the 
foregoing are true and c o r n  to the best of my knowledge, information, and belief. 

Date: October 6,2004 
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Altachment B 

Insulation Language 

Eac of the Carlyle Partnerships includes in its respective limite 2artnership 
agreement language prohibiting its limited partners h m  the following: 

(i) acting as an employee of, or provide services to, the Partnership, or any 
Investment of the Partnership or of the Fund in any F.C.C. Regulated Entity, if such Non- 
U.S. Limited Partner's functions directly or indirectly relate to the media enterprises of 
the Partnership or such Investment; 

(ii) serving, in any material capacity, as an independent contractor or agent 
with respect to the media enterprises of the Partnership or any Investment of the 
Partnership; 

(iii) communicating with the General Partner or any F.C.C. Regulated Entity in 
which the Partnership has an Investment on matters per(aining to the day-today 
operations of the business of any such F.C.C. Regulated Entity, 

(iv) voting to admit any additional general partners of the Partnership unless 
such vote may be vetoed by the General Partnm, 

(v) voting on the removal of the General Partner unless the General Partner is 
(a) subject to bankruptcy, insolvency, reorganization or other proceedings relating to the 
relief of debtors, (b) adjudicated insane or incompetent by a court of competent 
jurisdiction (provided that this clause (b) shall apply only to a general partner that is a 
natural person), or (c) otherwise removed for cause, as determined by a neutral arbiter, 

(vi) performing any services for the Partnership, or any F.C.C. Regulated 
Entity in which the Partnership has invested, mateaidly relating to the media activities of 
the Partnership or the activities of any such F.C.C. Regulated Entity, otha than acting as 
lender or surety to the extent permissible without triggering attribution undex the F.C.C. 
Rules; or 

(vii) bccoming actively involved, directly or indirectly, in the management or 
operation of any F.C.C. Regulated Entity or any media businesses in which the 
Partnership holds an Investment. 

B-1 
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Attachment C 

List of Authorizations To Be Assigned Or Transferred 
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Attachment D 

Indirect Forefgn Ownership Of Paradise MergerSub 

The following discussion calculates the aggregate attributable alien ownership 

interests of Paradise MergerSub, Inc. (“Paradise MergerSub”) unda the Commission’s equity 

and “voting” interat analyses, as well as indicates the “home markets” of t h e  investors.’ 

Ownerahip Under The Commission’s Equity Calcuhtlon 

To calculate the attributable equity interests of foreign individuals and cntitics, the 

A. 

Commission appliespro rata ownership multipliers at each link in the ownemhip chain to 

determine each investor’s diluted interest? For the computation of equity intaests, these 

multipliers always apply regardless of insulatign or control characteristics.’ 

Pursuant to the proposed transaction, Verizon Hawaii, Inc. (“Verizon Hawaii”) 

will be wholly owned by Paradise Mergdub which is wholly owned by Paradise HoldCo, Inc. 

(“Paradise HoldCo”). Paradise HoldCo is wholly-owned by Carlyle P-em III Hawaii, L.P. 

(TP I11 Hawaii”) and the affiliated investment partnmhips (Carlyle Partners 111 Hawaii A, L.P., 

Carlyle Hawaii Partners, L.P., and Carlyle Hawaii Partners 11, L.P., collectively. the “Carlyle 

Partnerships”)! TC Group 111, L.P. is the general partner of the Carlyle Partnerships, but it has 

only a negligible equity interest in each of the partnerships (at most 0.10 percent). A chart 

As discussed below, all foreign ownmship in Paradise Magdub will be passive. The word 
“voting“ is used only to describe the Commission’s method of using “multipliers” to 
calculate ownership inter- based on the language of the statute, 47 U.S.C. p 31 0@)(4). 

In re AppIicafions ofX0 Communications, Incfor Consent to Transfer Control of Licenses 
and Authorizations Pursuant to Sections 214 and 310(d) of the Communications Act and 
Petition fir Deckvafo?y Ruling Ausuont to Section 310@)(4) of the Communications Act, 
Memorandum Opinion, Order and Authorization, 17 FCC Rcd 19221 (7 21) (rel. Oct. 3, 
2002) (“XO Order“). 

Id. 
Carlyle Partnm 111 Hawaii A, L.P. is also known as CP Ill Coinvestment, L.P. 
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illustrating the corporate organization is attached at m. Taking into accouDt the 

intervening entitics between TC Group 111, L.P., and its ultimate parent, TCG Holdings, L.L.C. 

and the fact that TCG Holdings only has four foreign non-managing member (all citizens of 

WTO-Member countries) holding less than 2.20 percent passive equity interests (in the 

aggregate): the alien equity interest attributable to Paradise Mergersub through TC Group 111, 

L.P., is approximately 0.0022 percent (0.10 percent x 2.20 percent). This meani that 

approximately 99.9978 pcrccnt of the a l i a  equity intercst attributable to Paradise MergerSub 

ariscs through the Carlyle ~artnersbips. FOI purposes ofthis analpis, the owncrship interest 

attributable through these partnerships is rounded to 100 percent with no loss of analytical 

accuracy, since such an assumption actually inflates the alien ownership calculation for Paradise 

MergerSub.6 

Application of the “home market” test lo the Carlyle Partnerships indicates that 

each of these entities has its principal place of business in the US., or alternatively, that the 

minority ownership by foreign investors in the Carlyle Partnerships is entitled to application of 

the Commission’s rebuttable presumption that ownership by citizens with their “home markets” 

in WTO Member countries docs not raise public interest concerns? Each of the Carlyle 

’ See Application af Verizon Hawaii, he. ,  et al, For Consenr to Transfir Control of Verizon 
Hawaii Znc. and Cerioin .-isseis and Long Dktance Customer Relationship Related to 
Interstate Interexchange Telecommunications Sem’ce in the State of Hawaii, Consolidated 
Application for Consent to Transfer Control, Docket No. 04-234, at 6, n.6. (subm. Jun. 21, 
2004) (“Alien limited partners of the Carlyle Partnerships will in no event own more than 25 
percent of Transferee.. .”) (“Original Transfer Application”). 
The Carlyle Partnerships will, on average, have greater than 2.20 percent attributable alien 
ownership; thereby, the assumption leads to an overstatement of the aggregate athibutable 
alien equity interest. 
For determining the “home market” of an entity, the Commission uses its five-factor 
”principal place of business’’ test. These factors include: (i) place of incorporation, (ii) 
nationality of investment principals, officers, and directors, (iii) country in which its world 

’ 
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Parherships is a limited partnership formed under Delaware law. With respect to the 

“investment principals, officas, and directors’’ of the Carlyle Partnerships, these entities are each 

ultimately controlled by TCG Holdings. TCG Holdings is organized under Delaware law and is 

headquartered in Washington, D.C. TCG Holdings is managed by a committee comprised of 

three managing members, each a citizen of the United States: William E. Conway, Jr.. Daniel A. 

D’Aniello and David M. Rubenstein.‘ 

The limited partners of the partnerships are either domestic individuals and 

entities, or else individuals residing or entities organized in WTO Member countries, with very 

minor exceptions. The following table sets forth the expected ownership of the Carlyle 

partnerships: 

headquarters is located, (iv) country in which the majority of its tangible property is located, 
and (v) country h m  which it derives the gr-test sales and revenues fiom its operations. In  
re Applications of VoiceStream Wireless Corporation or Omnipoint Corporation, et al. For 
Conrent to Transfer of Control and Assignment of Licenses and Authorizations, 
Memorandum Opiinion and Order, FCC 00-53.1 17 (rel. Feb. 15,2000). The relevant 
entities for analping whether the rebuttable p u m p t i o n  applies in this case are the Carlyle 
Partnerships, in their capacity as owners of Paradise MergerSub. The limited partners of the 
Carlyle Partnerships themselves are not relevant for both practical and legal reasons. The 
sheer number of limited partners alone render in-depth analysis of their individual 
characteristics impractical. Moreover, the passive and insulated nature of the limited 
partnerships, combined with their small individual ownership interests, make their atomistic 
characteristics irrelevant. Despite these facts, a more detailed discussion of these partners is 
included in this discussion to provide as complete a disclosure as possible at this early stage 
in the capital raising process. 
In addition, thirty individuals (or domestically organized entities owned by U.S. citizens) are 
members (but not managing members) of TCG Holdings and hold equity interests in TCG 
Holdings. As noted in the Original Tramfir Application, four of the individual non- 
managing members of TCG Holdings are bot United States citizens - two are citizens of 
France, one is a citizen of Australia and one is a citizen of Japan (each WTO-member 
countries). A11 other members of TCG Holdings are U.S. citizens. The members of TCG 
Holdings that are not U.S. citizens hold, in the aggregate, less than 2.20 percent of the equity 
interst ofTCG Holdings. See Original Transfir Appfication at n.5. 

* 
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Carlyle Hawaii Partners. L.P. 

Carlyle Partners 111 Hawaii A. L.P. 

Carlyle Hawaii Parmen 11, L.P. 

0% to 7.14% 100% 0% 0% 

2% IO 5.40% 95.46% 4.46% 0.08% 

0% to 35.71% 0% IO 100% 0% to 100% 0% 

Carlyle Partners 111 Hawaii, L.P. YCP 111 Hawaii'l. It is anticipated that CP 111 

Hawaii will indirectly own between 54.06 and 96.50 percent of Paradise Mergersub. The 

limited partners of CP 111 Hawaii consist of almost 250 domestic and foreign limited partners. 

They include a variety of institutional investors, pension funds, other private equity funds, and 

individuals. Only one limited partner of CP III Hawaii - a US.-organized pension fund - holds 

an interest of 5 percent or more in CP III  Hawaii - about 5.35 percent. 

The largest foreign limited partner of CP 111 Hawaii holds an interest of 

approximately 3.84 percent in CP 111 Hawaii and is organized in a WTO Member country. Only 

eight foreign investors hold between 1 and 2 percent each, and the remaining foreign entities, 

numbering over one hundred, hold equity interests smaller than 1 percent. Classification of the 

foreign limited partners into broad categories yields the following breakdown by equity 

ownership of CP 111 Hawaii: High Net Worth (individual wealth or entities representing 

individual or family wealth) (16.1 9%. among 60 investors); Government Agency (non Pension) 

(S.91%, among 4 investors); Bank (4.14%, among IO investors ); Fund of Funds (4.01%, among 

55% to 
75.16% 100% Total OwnershlD in 

Paradise MereerSub 

This assumes that TC Group 111, L.P. holds a negligible interest of approximately 0.0022 
percent in Paradise MergerSub. 

1.24% to 2.20% 22.90% 10 
43.76% 
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12 investors); Insurance (3.94%, among 11 investors); Corporate or PublidGovernment Pension 

(4.25%, among 8 investors); Private Bank (1.18%, among 1 investor); and, Foundation, 

Endowment, University, Trust (OH%, among 2 

Approximately 95 percent of foreign limited partners of CP Ill Hawaii are entities 

organized in WTO Member countries. These investors make up 42.1 1 percent of the 44.39 

percent alien equity investment in CP 111 Hawaii. Investors based in non-WTO Member 

countries make up only 2.28 p-t of this total alien investment. Those investon from WTO 

M m b a  countries holding at least an aggregate 1 percent equity interest in CP III Hawaii are 

from the following countries: Bermuda (Unite3 Kingdom), Cayman Islands, Denmark, 

Netherlands, Singapore, Swedk, Switzerland, and United Arab Emirates. Investors situated in 

non-WTO countries (Bahamas, Liberia, Monaco, and Saudi Arabia) each hold well under 1 

percent equity in CP 111 Hawaii, and in the aggregate hold just 2.28 percent in CP 111 Hawaii. 

Carlyle Hawaii Partners. L.P. ("CHP"). It is anticipated that CHP will indirectly 

own between zero and 7.14 percent of Paradise MergaSub. The limited partners of CHP will 

consist entirely of individual citizens of the United States residing in the state of Hawaii. There 

will be no foreign limited partners in CHP. 

Carlvle Partners 111 Hawaii A. L.P. ("CP 111 Hawaii A"). It is anticipated that CP 

III Hawaii A will indirectly own between 2.00 and 5.40 percmt of Paradise MergerSub. CP 111 

Hawaii A consists almost entirely of individual investors, and over 95 percent of equity is held 

by citizens of the United States. The entire foreign ownership interest of CP III Hawaii A, 4.54 

percent, is held by individual investors. Only one of these investon is a citizen of a non-WTO 

Member country (the Ukraine), with an interest of 0.08 percent. The remaining foreign equity 

Paradise MergerSub could not determine the appropriate category for a small percentage of 
investment (3.89 percent, with each investor holding well under 1 percent). 

10 
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holders are all citizens of WTO Member countries. None of these foreign investors holds an 

equity interest in CP 111 Hawaii A exceeding 090 percent. 
4 

Carlvle Hawaii Partnm IL L.P. ("CHP It''). Depending on the response of the 

equity markets near the time of closing, Paradise MergerSub may not seek any investment h m  

CHP 11 (Le., zero percent ownership). In its place, CP Ill Hawaii will make the additional 

required investment. However, there is a small chance that CHP I1 will participate in the 

proposed transaction, in which case it will indirectly own between ZQO and 35.71 percent of 

Paradise MergerSub. While the precise identities of the l i i t ed  partners of CHP II arc not yet 

known, Carlyle has set d n  boundaries on the attributes of these limited partners. Firsr, all of 

these invcston will be insulated in accordance with Commission insulation criteria, and thus 

have no authority regarding the day-today management of Paradise MergerSub. The insulation 

provision provided in each partnership agreement is attached hereto as Exhibit B. Like all other 

limited partner investors, all of the investors in CHP I1 will hold passive investments, with no 

control over the Carlyle Partnerships, and hence no control ovef Paradise MergerSub. Second, 

no entity, including those entities already holding limited partnahip interests, will hold 10 

percent or more of the total ownership in Paradise MergerSub, aggregating ownership interests 

across all four Carlyle Partnerships. Third, any foreign investment in CHP I1 will come only 

from limited partners witb their '?lome markets" in WTO Member countries. There will be no 

non-WTO Member country investment in CHP 11. Fourth, total indirect, attributable alien 

ownership in Paradise MagerSub, from all four Carlyle Partnerships, including any additional 

foreign equity arising through CHP 11, will be capped at 45 percent." 

' I  As discussed below, this level of equity investment equates to an agpgate  alien "votingn 
interest in Paradise Mergedub of 47.20 percent, under the Commission's "voting" interest 
analysis. 



As set forth above, the U.S. domestic limited partners of CP I11 Hawaii, Carlyle 

Partners Hawaii, L.P., and Carlyle Partners ill Hawaii A, L.P. each hold a majority ownership 

interest in their respective partnerships. Only Carlyle Partners Hawaii 11, L.P. could potentially 

be majority owned by foreign limited partners, with any and all foreign investment exclusively 

h m  passive, insulated limited partners organized in WTO Member countries. But that entity 

will not, in any went, hold more than a 35.71 percent indirect interest in Paradise MergexSub, 

and may hold a far smaller interest, as little as zero percent. 

Therefore, the “investment principals, officers, ahd directors” of the Carlyle 

Partnerships are overwhelmingly domestic individuals or entities, or entities based in “TO 

Member country. As for the remaining elements of the “home market“ test, each of the Carlyle 

Partnerships is organized under Delaware law and has its world headquarters in the U.S. The 

partnerships have no tangible property. Finally, the vast majority of partnership rwenues will be 

derived through their investment in Paradise Mergdub. 

In sum, these factors indicate that the Carlyle Partnerships should be viewed as 

either US. domestic entities or. in the case of one minority investor partnership, as a US.  

controlled entity with potentially a majority of equity owned by WTO Member country 

investors. Paradise Mergersub respectfilly submits that under the %ome market” test, Paradise 

MegerSub should be deemed U.S.-owned and controlled. 

If the Commission imputes to the Carlyle Partnerships the alien ownership of their 

respective limited partners, then these entities contribute, conservatively speaking, up to 45 

percent attributable alien equity ownership to Paradise MergerSub. The ovenvhelming majority 

of this foreign ownership will be based in WTO Member countries, with only approximately 
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2.20 percent of the total domestic and foreign equity ownership based in non-WTO Member 

countries. Therefore, Paradise Mergersub will be nearly 98 percent owned by individuals and 

entities based in the U.S. or in WTO Member countries. 

B. Ownersbip Under Tbe Commission’s “Voting” Calculation 

As with equity intensts, the Commission calculates attributable ”voting” interests 

of foreign individuals and entities by applyingpro rota ownership multipliers at each link in the 

ownership chain to determine each investor’s diluted interest.” However, a multiplier of 100 

percent is “applied to any lid in the vertical ownership chain that constitutes a controlling 

interest in the company positioned in the next lower tier.”” For limited partnerships, a multiplier 

of 100 percent applies to general partners and to limited partners, except apro roto multiplier is 

used for limited partners that are “effectively ipsulated from active involvement in partnership 

affairs.s’“ 

This attribution rule implies that TC Group 111, L.P. contributes a non-negligible 

alien “voting” interest to Paradise MergerSub’s. Consequently, although no foreign investor 

actually has a ‘’vote” regarding the day-today operations of Paradise Mergersub, potential 

foreign ownership under the Commission’s ‘’voting‘‘ interest calculation (47.20 percent) is 2.20 

percent higher than under the equity interat calculation (45 percmt). 

CarlvleParfners hi DS . The limited partners of the Carlyle Partnerships all are 

insulated in accordance with Commission insulation criteria, and thus have no authority 

I’ XOOrderat 19221 (721). 

l3 Id. at 19221 (1 22). 
“ Id. 
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regarding the day-to-day management of Paradise MergerSub, and hence of Verizon Hawaii.'' 

In such circumstances, the Commission has found that the attributable alien "voting" interest is 

the same as the attributable alien equity interest.16 Therefore, the aggregate "voting" interest 

attributable to Paradise MergerSub through the Carlyle Partnerships is at most 45 percens with a 

maximum of approximately 2.20 percent based in non-WTO Member countries and remainder 

based in WTO Member countries. 

TCG Holdines. As already not& multipliers are not used for general partners or 

controlling entities, or stated another way, a multiplier of 100 pacent is used in such cases. As 

the general partner of the Carlyle Partnerships, TC Group 111, L.P. controls the Carlyle 

Partnaships and a 100 percent multiplier applies to this link in the ownemhip chain. Similarly, 

TC Group 111, L.L.C. controls TC Group 111, LP., and TC Group, L.L.C. controls TC GroupIII, 

L.L.C. Finally, TCG Holdings controls TC Group, L.L.C., and the 100 percent multiplier 

applies to these three links in the ownership chain as well." Therefore, TCG Holdings, the 

ultimate parent of TC Group III. L.P., has a 100 percent attributable "voting" interest in Paradise 

MergerSub, less than 2.20 percent of which is attributable to foreign investment. 

'' Corporate Ownership Reporting and Disclosure by Broadcast Licensees, 58 Rad. Reg. 2d (P 
& F) 604, 27 (1985); recon. 1 FCC Rcd 802 (1986). Although these criteria w a e  
developed in the context ofmedia multiple ownership rules, they have bem applied in the 
context of transfers of control of telecommunications carriers. See, e.g., XO Order at 19212, 
n. 66. The insulating language contained in the limited partnership agreement of each of the 
Carlyle Partnerships is set forth in Attachment B. 

l6 XO Order at 19223-19224 ('1 26), n.71. 
" More precisely, TC Group, L.L.C. is 94.19 percent owned by TCG Holdings. A US.- 

organized, state pension fund owns 5.56 percent of TC Group, L.L.C. The r m d n g  0.25 
percent is owned by a Carlyle affiliate company. The nature of these small ownership 
interests, held by domestic entities, make them irrelevant for the purposes of this attributable 
alien ownership analysis. 
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As previously noted, TCG Holdings is managed by a committee comprised of 

three managing members, each a citizen of the United States. Of the remaining thirty non- 

managing members, there are four non-managing members based outside the United States, each 

an individual citizen of a WTO Member country (two are citizens o f  France, one is a citizen of  

Australia and one is a citizen of Japan). All otha membera o f  TCG Holdings are U.S. citizens. 

These four non-managing members of TCG Holdings hold, in the aggregate, less than 2.20 

percent o f  the equity inter& of TCG Holdings, and they have no contrul over the day-to-day 

operations of TCG Holdings. Application of  the Commission's des and precedent to these 

interests indicate that these non-managing m e m h  likewise contribute less than 2.20 percent to 

the attributable alien "voting" interest of Paradise MergerSub. 

While the Commission has not defined the precise treatment of limited liability 

corporations ("LLC") for purposes of attribution under Section 3 1O(b)(4), it has commented, 

"UCs are, in general, unincorporated associations that possess attributes o f  both corporations 

and pam~erships.'~ This line o f  reasoning has led the Commission to the conclusion that LLCs 

should receive the same treatment under the Commission's attribution rules as limited 

partnerships, at least with respect to broadcast, cable, and MDS ownership interests.I9 In the 

common carrier context, this result suggests that LLCs should be treated either as corporations, 

using the standard pro rata multiplier method for computing attribution, or as limited partners, 

imposing some form of insulation requirement prior to the applicability ofpro rata multipliers. 

I' In the Matter of Review of the Commission's Regulation8 Governing Attribution of Broadcast 
and Cable/MDSlnzeravu, R w i m  of the Commission's Regulations and Policiar Affecting 
Investment in the Broadcast Industty, Reexomination of the Commission's Cross-Interest 
Policy, Report and Order, 14 FCC Rcd 12559,12617-12618 (1 134) (d Aug. 6,1999) 
("Atfribution Order"). 
Id. at 12618-12619 (1 138). 
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In this case, the foreign members of TCG Holdings all are non-managing 

members and have no control over the day-today operations of the LLC. The limited liability 

corporation agreement explicitly vests full “power and authority to manage, direct and control 

the Company” in the managing committee which is made up of the managing members. 

Moreover, the agreement provides, ‘To Member other than a Managing Member shall have any 

right to vote or consent with respect to any matter at any meeting of the Managing Committee 

(or with respect to any action taken without a meeting).” Finally, no non-managing member may 

act or enter into any contract or agreement on behalf of TCG Holdins Without the managing 

committee’s approval. These characteristics of TCG Holdings justify application of the pro rata 

multiplim to the foreign non-managing members’ ownership interests, especially given that 

these interests aggregate to less than 2.20 pnrent.?’ 

Therefore, the alien “voting” interest attributable to Paradise M a g d u b  from 

non-managing members of TCG Holdings is 2.20 percent and this entire ‘Voting“ interest is 

attributable to citizens of WTO Member countries. Adding this contribution to the contribution 

attributable through the Carlyle Partnerships yields a maximum attributable alien intered in 

Paradise MergerSub of 47.20 percent under the Commission’s ‘Voting“ interest test. Of this 

int- 45 percent is held by individuals or entities based in WTO Member countries outside of 

the US. and a scant 2.20 percent is held by individuals or entitics based in non-WTO Member 

countries. The remaining 52.80 percent is held by U.S. investm. 

CJ Applications of AIgreg Cellular Engineeringforfocilitia in the Domalie Public Cellular 
Telecommunications Radio Service on Frequency BlockA, 12 FCC Rcd 8148,8171 (m 55, 
56) (rel. June 3, 1997) (concluding that a foreign controlled general partner’s interest of 2.29 
percent was sufficiently low as to not raise any public interest concerns). 
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